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Executive Summary

1. The Energy Act 2008 established a legislative basis in the UK for permitting the
offshore storage of carbon dioxide. A consultation document published on 25 September
2009 set out proposals for an appropriate licensing system, together with draft licensing
regulations, which will also implement much of the EU Directive on geological storage of
carbon dioxide. This document sets out the Government’s response to the comments
received.

2. In general, respondents were supportive of the broad structure of the proposed
licensing system, including the proposal for a licence which would cover all phases of such
developments (exploration/appraisal, operation, post-closure) and would convey an exclusive
but time-limited right to apply for the storage permit required by the Directive.

3. A number of issues prompted particular interest or comment. These included the
scope of the licence and its relationship to the lease. Broadly speaking, DECC envisages that
the licence will refer to an essentially two dimensional plan, authorising the relevant activities
within that area and its downward projection, in the same way as the established petroleum
licences. But the storage permit when issued will contain three-dimensional definitions of
the storage site and the storage complex, and the authorisation conveyed will relate to these
areas. The initial agreement for lease issued by The Crown Estate will relate to the same
area as the licence, and the subsequent lease will incorporate the same definition of the site as
that in the permit.

4, There was also interest, and some concern, about the possibility of closely adjacent
developments, or even situations in which two relevant geological formations, though
separated in depth, might overlap in plan. The Department considers that such developments
can in principle be licensed by an approach building on existing experience with petroleum
licensing. Both at the exploration and appraisal stage, and at the development stage, the
Department would expect appropriate consultation with other interests which might be
affected by the proposed activities And the Department will issue a licence or permit only
where it is satisfied that the new activities can be carried out without material disadvantage to
those already authorised. That said, the Department agrees that a cautious approach will be
necessary in such circumstances, aiming at progressive reduction of risks and uncertainties.

5. There was also particular interest in the relationship between carbon storage projects
and existing petroleum developments. The Government is not persuaded by a number of
proposals made for new powers to regulate such situations, but is giving further consideration
to the possibility of giving priority, in certain limited circumstances, to operators of
producing hydrocarbon fields for redeveloping these fields for carbon storage.

6. A number of comments were received on the draft licensing regulations, and some
changes have consequently been made to the draft. With these changes, the Government
now intends to make the regulations at the earliest opportunity. These regulations (except
the provisions concerning the public register) will apply only to licences granted by the
Secretary of State under section 18 of the Act, in respect of storage activities within the
territorial sea (other than activities solely within the territorial sea adjacent to Scotland) or the
Gas Importation and Storage Zone (GISZ) (see the Gas Storage and Importation Zone
(Designation of Area) Order 2009 (S1 2009/223). DECC and The Crown Estate will continue



to develop the practical arrangements for licensing carbon storage activities, taking account
of the responses to this consultation, and leasing storage sites. Advice and guidance for
prospective developers will be published on the respective websites and elsewhere.

Introduction and main issues

7. The Energy Act 2008 established a legislative basis for permitting the offshore
storage of carbon dioxide. That framework is intended to ensure that there are clear, fit-for-
purpose provisions to encourage investment in offshore storage projects that minimise the
potential impact on the environment setting out the requirements that must be met in
licensing this activity. In June 2008 we consulted on the content of the draft Directive on the
geological storage of carbon dioxide which had been published by the European
Commission, to help us plan its implementation and to help inform our approach to
regulating the storage of carbon dioxide. The response to this consultation was published in
June 2009 and set out our broad approach to licensing storage sites. The Directive
(2009/31/EC) was agreed in February 2009 and came into force on 25 June 2009. It has to
be transposed into national law by 25 June 2011. The consultation document published on 25
September 2009 set out further proposals on implementing the storage requirements of the
Directive, including draft regulations which will implement the greater part of the Directive.
This document sets out our response to the comments received in this consultation.

8. The Scottish Government has seen and noted the responses to this consultation on
licensing carbon storage under the Energy Act 2008. The Scottish Government will now be
informed by these responses and will lay separate regulations in the Scottish Parliament for
the licensing of carbon storage as regards Scotland and its territorial sea.

9. We received 30 responses, many of which covered topics beyond the scope of the
consultation. This response deals with the points raised that were relevant to the core
licensing provisions of the Directive. Where comments have been made about other aspects
of the Directive (such as the third party access provisions) these have been brought to the
attention of the relevant officials within Government.

10.  The issues which generated most comment were:
e The scope of the licence and its relationship with the lease.
e The treatment of adjacent or overlapping developments.
e The relationship with existing petroleum developments.

THE SCOPE OF THE LICENCE AND ITS RELATION TO THE LEASE

11. Many respondents asked for further information about how the licence and leasing
arrangements will work in practice. Particular concerns included how the three-dimensional
licences are to be defined and how these will relate to the initial exploration area; how
extensions would be handled, and extension of the lease and licensing arrangements in the
event of migration of carbon dioxide beyond the original boundaries of the store. One
respondent asked whether the storage complex would be licensed as well as the storage site,
and one suggested that the lease should automatically be extended if the stored carbon
dioxide were to migrate beyond the boundary of the site. There was also an interest in more



detailed information about how the application procedures for the lease and the licence would
be coordinated.

12.  The distinction between property rights granted by a lease, and regulatory permission
granted by a licence is a consequence of the Energy Act 2008. The reason for this approach
was set out in the Towards Carbon Capture and Storage consultation, and the subsequent
response. It differs from the system of petroleum licences, but follows the model that is
common elsewhere in the onshore and offshore economy. In the response to the Towards
Carbon Capture and Storage consultation the Government confirmed that the licensing
authority and The Crown Estate will work together to facilitate storage in the offshore area.
DECC and The Crown Estate (TCE) are working closely together in developing practical
processes which will enable the two sets of applications to progress in tandem while
minimising duplication. But it is not possible to describe in advance how all possible
scenarios will be dealt with, and the processes can be expected to develop over time. The
diagram below (provided by BP as part of its response and reproduced here with their kind
agreement) sets out how the various phases of leasing and licensing fit together.
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13. Non-intrusive exploration can be conducted under a general non-site specific licence

issued by DECC, which applies throughout the UK offshore area, and allows non-intrusive
investigation as well as drilling to a depth of 350m. But once a developer has identified a
specific site to explore in greater detail, a carbon storage licence will be required. At this
stage it will also be necessary to obtain property access rights from TCE to enable intrusive
exploration, and to enable test injection where necessary. Applicants should agree with
DECC the duration of the initial term of the licence and the related work commitments. It
will also be necessary to propose to TCE a two-dimensional area proportionate to the
applicant’s exploration requirements. This area should be sufficient to encompass all
intrusive activities expected in this phase of the development and during construction of any
required facilities, including monitoring facilities. It should also include the vertical
projection of the formation which is proposed for use as the storage site. If approved by



TCE, this area will be incorporated in the agreement for lease and in the licence: the
agreement for lease will convey exclusivity during the initial period. It should not be
necessary to extend this area during the initial period of the licence, but DECC and TCE
would treat any such request on its merits. (Even if no intrusive exploration is necessary, a
licence is necessary in order to apply for a storage permit. In these cases, the applicant
should discuss with DECC a suitable initial term for the licence.)

14.  The operator should discuss with DECC, during the initial period of the licence, his
development intentions, and the proposed three-dimensional definitions of the intended
storage site and storage complex. When DECC and the operator have reached agreement on
these definitions, the operator will include them in the application for the storage permit.
These definitions will then be included in the lease by TCE. It should be noted that the lease
will convey exclusivity only in relation to the volume of the storage site and the area of
seabed reasonably required for any installation of seabed facilities, and the operation and
maintenance of the facilities and store. So that the extent of exclusivity will generally be
reduced when the project moves from the initial appraisal phase into the operational phase.

15. It is of course expected that the stored carbon dioxide will be retained permanently
within the storage site, and any migration outside the site may represent a “significant
irregularity” within the meaning of the Directive, in which case the operator will be required
to institute corrective measures, as specified in the corrective measures plan. However, the
storage complex will already be defined within the permit, and migration within the complex
would not necessarily require any modification or extension of the permit or the licence.
TCE are considering further how such situations can be addressed in the context of the lease.
Where migration does imply a risk of leakage outside the complex or an increase in
environmental or public health risk, then it will represent a significant irregularity. In such
cases the necessary corrective measures will have to be undertaken and the position
reassessed when this has been done. There can be no presumption that the licence or lease
will simply be extended in these circumstances.

16. Some respondents suggested that the licence and lease should be extended if it turns
out that the reservoir has a greater capacity than expected. The Directive requires the permit
to specify the total amount of carbon dioxide that will be stored, but it also provides for the
permit to be modified in the light of the latest information on the behaviour of the stored
carbon dioxide. Where the regulator is satisfied that the capacity of the store can be
increased without detriment to other sites or potential sites, and without significant additional
risk to the environment or human health, then it is likely that such modification will be
agreed. Where this also involves an increase in the physical size of the storage site, so that
the three-dimensional definition of the site has to be amended, then the definitions in the
lease and licence will be updated accordingly. Similarly, if later or improved information
shows that the conformation of the site is in practice different from the three-dimensional
definitions incorporated in the permit and the lease, these definitions will be updated.

17.  The Directive does not allow multiple licensing of the same storage site, but sets out
no similar restriction in respect of storage complexes. It is therefore possible in principle for
more than one storage site to rely on the same storage complex. However, much more
practical experience in the characterisation of sites and complexes will be necessary to form
any view on how far this possibility might be realised in practice.



OVERLAPPING DEVELOPMENTS

18. A number of concerns were expressed about potentially overlapping developments,
including what happens when a storage licence is awarded in respect of an area already
subject to a petroleum licence. Our broad approach to such circumstances was set out in the
response to the Towards Carbon Capture and Storage consultation published in June 2009.
In that response we made it clear that established rights to extract petroleum would not be
compromised by the storage arrangements, but the existence of petroleum rights in a
particular area would not preclude the grant of storage rights over the same or overlapping
areas, provided the different activities did not conflict. The consultation document indicated
that it would be our intention to consent to an overlapping development only where there is
evidence that suitable liability and operational agreements are in place. Some respondents
thought that there should be more explicit requirements for such agreements to be in place;
some asked who would decide whether overlapping developments were feasible and safe, or
how the holders of existing petroleum licences can have input to the approval process, or how
their interests would be protected, for example where the new development might wish to
drill through the area of an existing petroleum licence. One respondent suggested that a
precautionary approach should be adopted and it might be better to maintain complete
geological and spatial separation between oil and gas reservoirs and geological stores of any
kind.

19.  Some of these concerns arise from a perceived conflict of approach between the
licences and leases to be issued for carbon storage, incorporating three-dimensional
definitions, and the established approach of petroleum licences, based on a two-dimensional
map and its downward projection. As noted above, the formal incorporation of three-
dimensional definitions in a licence is still a relatively new concept, and will need continuing
work. But it is clear that the contrast between established petroleum practice and the new
need for “three-dimensional licensing” can be overstated. The petroleum licence conveys
no right to development, which requires a separate consent, namely consent to a development
plan. DECC’s consenting to petroleum developments has always been based on detailed
delineation of the proposed field, and has always included consideration of potential
interactions with existing or already consented developments.

20.  The Department considers that this approach can be built on to address situations in
which developments are more nearly adjacent than previously, or even where two projects
address separate formations which overlap in plan. However, we also agree that a cautious
approach is necessary in such situations, aiming at progressive reduction of risks and
uncertainties. Though DECC will not rule out proposals for new developments merely
because they are closely adjacent or overlapping in plan with an existing or already consented
development, developers considering any such project should recognise that

(i) potential interactions will require more consideration;

(ii) the burden of proof that any interactions can safely be managed and that the

activities will not conflict lies with the developer of the new (second, or subsequent)

project; and

(iii) consent will necessarily be refused if the existing evidence base is inadequate to

support any such proof.

21.  Some respondents asked specifically about the licensing of aquifers which extend
through an area subject to an existing petroleum licence. DECC considers that the approach
outlined above will also apply in these situations, but would note that aquifers are often very



large in area. It is unlikely that the whole of an aquifer would be licensed for carbon storage;
it seems more likely, at least for the foreseeable future, that most storage permits relating to
aquifers will be for sites comprising only a small part of the formation. It is also possible
that more than one site might be permitted in a single aquifer, though subject of course to due
consideration of potential pressure interactions.

22.  Aside from potential interaction between different formations, there could be
concerns that closely adjacent or overlapping developments might result in interference with
each other’s operations, either on the surface or the seabed, or through drilling through a
formation relevant to the earlier development. DECC does not consider that these
possibilities differ in essence from those which can arise in existing North Sea developments,
and does not see a need to place novel obligations on developers through the licences.
However, the Department notes that situations in which two sets of operations overlap in
space or in time will be of particular interest to the HSE, and advises early discussion with
the Executive in such situations, so that their requirements can be factored in as early as
possible.

23.  Overall, DECC concludes that it should approach proposals for new developments, of
whatever nature, which might interact significantly with any existing or already consented
development, in two stages. When a licence is sought for the new development, DECC will
expect evidence to be provided that the proposed exploration or appraisal activities have been
discussed with all potentially affected operators or developers and can be carried out
concurrently with the activities already consented. Subsequently, at the stage of
development consent (i.e., in the case of a carbon storage project, the issue of a storage
permit), DECC will expect evidence to be provided that all reasonably foreseeable
interactions have been addressed in the application, and that these issues have been discussed
with the operators of the potentially affected activities. The Department will consent to the
development only if it is satisfied that there is a technically feasible and safe way forward
which will allow both developments to co-exist without material disadvantage to the
activities already authorised. At both stages, it will require evidence that appropriate
operational and liability agreements are in place.

24.  Some respondents expressed concerns about potential conflict between carbon storage
rights and petroleum rights already granted for the same area.  Provided that potential
interactions between the two sets of activities are addressed as discussed above, however,
DECC sees no reason why carbon storage activities should not be licensed within the area of
a petroleum licence, and a storage permit subsequently issued. There is no reason why the
two kinds of licence should have the same areas or boundaries.

RELATIONSHIP WITH EXISTING PETROLEUM DEVELOPMENTS

25. Many responses commented on some aspect of the relationship between existing
hydrocarbon developments and subsequent carbon storage projects. One of the specific
questions we asked during the consultation was whether existing petroleum rights holders
should be given any priority for the exploring of a formation for carbon dioxide storage
potential if they have the petroleum rights. The consultation proposed that the holder of a
petroleum licence should be able to seek a carbon storage licence in certain limited conditions
(only in respect of fields still in production, if there is a clear scope and schedule of proposed
work, and provided the application was made at least twelve months before the expiry of the
licence). As with the responses on this issue to the Towards Carbon Capture and Storage



consultation, views were divided. Holders of such licences thought this degree of priority
appropriate; others generally disagreed, though some respondents acknowledged the
usefulness of a limited window of time within which some preference might be allowed.
Some suggested that any preference would be anti-competitive or contrary to the EU
Directive on geological storage of carbon dioxide.

26. Clearly any arrangements we introduce must meet the requirements of the Directive.
They also have to strike a balance between the widest possible competition for the new rights
and the potential benefits of incentivising operators of existing fields to integrate initial work
on a storage development with continuing operations. DECC is considering the balance of
advantage further in the light of the views expressed.

27.  Several respondents suggested that prospective developers should have access to
detailed data on production and well performance in order to facilitate their plans, and one
suggested that incumbent petroleum licensees should if necessary be compelled to make it
available. Considerable amounts of data are already available in the public domain, though
new data is normally proprietary to the licensee for a period of up to four years, depending on
the age of the licence. DECC will consider how the information already available can be
enhanced to make it more useful in this context. DECC sees no need to depart from the
established pattern of proprietary rights in respect of new information, but will discuss with
the industry the possibility of setting up a framework agreement which could facilitate access
to further information.

28. A number of respondents suggested rather more intrusive powers should be available
to government, for example to compel petroleum rights holders to lease or dispose of their
facilities or rights. The Government does not believe that such powers are warranted.

29. Finally, in relation to reuse of existing facilities, a number of respondents noted that in
a case in which reuse of an existing field is contemplated, the decommissioning regime could
weaken incentives for the sale of the existing infrastructure by the incumbent licensee(s).

The concern is that they might prefer to go ahead with decommissioning, rather than sell the
facilities, in order to minimise uncertainty about the extent of their liabilities. If that were to
happen, it would not necessarily prevent redevelopment, but would add costs and delay.
DECC notes that there is no assurance at this stage that existing infrastructure will generally
be acceptable for reuse, and the scope will have to be assessed case by case. The
Government has however taken steps, in the Energy Act 2008, to apply the decommissioning
regime of Part 4 of the Petroleum Act 1998 to carbon storage installations; this will enable
decommissioning plans for existing offshore structures to be modified where those facilities
are to be put to alternative use. It will be noted that the decommissioning regime of the 1998
Act serves a major objective of public policy in protecting the taxpayer from the risk that
subsequent owners of the infrastructure might not in practice have the resources to meet the
costs of decommissioning.  But DECC will look further at this issue with a view to
removing any unnecessary barriers to the reuse of existing facilities, where reuse is a realistic
option, while preserving proper protection for the taxpayer against exposure to future
liabilities.



Other issues

30.  Complementing the more general issues discussed above, set out below is a summary
of more detailed points raised in the responses made to the questions posed by DECC in the
consultation exercise. The Government’s responses are set out in italics.

Q.1 Do you agree that the approach outlined above in relation to the priority
rights for an incumbent petroleum licensee wishing to apply for a carbon
storage licence is appropriate? If not, please explain what other approach you
recommend and why?

There were 25 specific responses to this question: from :Bellona ;BG; BGS; BP; CCSA;
CEFAS; ConocoPhillips; CO2DeepStore Limited; EDF; English Heritage;
Environment Agency; E.ON; HSE; INCC/CCW, Law Society; National Grid;

Natural England; Oil and Gas UK; Peel Group; Progressive Energy ; RSPB; RWE; SSE
Scottish Power; Shell UK; Shepherd Wedderburn; Statoil

31.  Arguments advanced in support of DECC’s proposals included

e Incumbents are in a position to reduce or eliminate costs and due diligence process
associated with the transfer of infrastructure ownership

e Management of decommissioning liabilities will be easier if the ownership is
unchanged.

e Priority rights would enable the production licence holders to commence early
planning, negotiations with TCE and to begin the process of applying for a storage
licence during a field’s final production phases.

32. It was also argued that priority rights do not exclude new entrants as:
¢ Not all incumbent owners will wish to convert oil and gas reservoirs into CO, stores.
e There are significant areas of the UKCS that hold suitable storage structures and
reservoirs and are not licensed for oil and gas production.
e New entrants may have opportunities to participate in a CO, storage licence as a
partner to an existing hydrocarbon licence holder.

33.  Against DECC’s proposed approach, it was argued that
e Incumbents could occupy a dominant position with consequent cost implications
along the CCS chain.
e New entrants could bring a new focus, different perspectives and innovation that
could otherwise be missing.

34. It was also argued that existing petroleum licence holders would have the opportunity
to apply on a level playing field basis for CO, storage licences, and if they were best placed
to develop a store, they would presumably emerge successful if an open competitive process
was adopted instead. The incumbent’s ownership of existing infrastructure and experience
of operating the reservoir will be a strong advantage in any competitive situation.
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35.  Against the suggestion that incumbents might hoard storage sites, two respondents
argued that if they have no interest in taking forward CO, storage at the end of hydrocarbon
production then, in the absence of a revenue stream, it will be a commercial imperative to
either relinquish the licence and decommission the infrastructure as soon as possible or to
divest the infrastructure to a third party for re-use. The costs of maintaining offshore
pipelines, platforms and wells safely, and keeping them in a condition suitable for re-use, is
significant and will typically run to many millions of pounds per year. These provide strong
incentives against hoarding.)

36.  One respondent suggested that a code of practice (similar to the oil industry
Infrastructure Code of Practice) may be required if the proposal for priority rights was
adopted.

37. DECC is considering this issue further in the light of the comments received.

Q2. Do you agree with the time periods proposed for the appraisal period and
submission of a storage permit application? What time period might be appropriate
where a deep saline formation is being characterised rather than a petroleum
formation?

There were eighteen specific responses to this question from: Bellona; BG; BP; CCSA;
ConocoPhillips; CO2DeepStore Limited; EDF; E.ON; HSE; JNCC/CCW; National Grid,;
Natural England; Oil and Gas UK; Peel Group; Progressive Energy ; RWE; SSE Scottish
Power; Shell UK; Statoil.

38.  There was wide consensus that a four year period for the appraisal of the CO2 storage
potential of depleted oil and gas fields though two respondents thought this could be
achieved in less time quoting two years and with one suggesting the proposed 4 year interval
is treated as a long-stop period rather than a typical or benchmark period.

39.  There was also consensus on a longer time period being necessary for the appraisal of
a saline aquifer with six years being commonly suggested. This was thought necessary as
there will be much less information available and there will need to be additional injection
testing. One respondent said that since no deep saline formations on the UK Continental
Shelf has yet been sufficiently characterised for CO, storage they consider it appropriate that
DECC should approach the appraisal period of these on a case by case basis.

40. Respondents generally recognised that DECC will wish to retain the flexibility to
determine time periods on a case by case basis.

41.  All respondents stressed the need for discretionary extensions to be available if
justified, for example the test CO2 injection may turn up unexpected results.

42. DECC agrees that four years for the appraisal term of a petroleum reservoir and six
years for an aquifer is suitable as a bench mark. However, DECC would be happy, in tandem
with discussions with TCE, to consider the exact periods required on a case by case basis, taking
account of the nature of the proposed development. DECC agrees that the licence appraisal
term can be extended where a justified case can be made by the developer.
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43. One respondent said that any party making a licence application for intrusive
exploration and test injection (“appraisal”) should be required to demonstrate (i) a minimum
qualifying knowledge of the formation to be appraised — for example preliminary assessment
of seismic data, (ii) a realistic and financially sound programme of works for exploration, and
(iii) a description of the intended sources of CO2 and transport method.

44, DECC confirms that it will require the elements at (i) and (ii) above as is the case
with Petroleum Licence requirements. In relation to (iii) this will be looked at on a case by
case basis depending on the circumstances of each particular project.

Q3.Do you have any views on the suggested structure of the licensing regime outlined in
Stages 2-4? Do you agree with the proposal for a framework licence which covers the
development from the appraisal phase right though to the post closure period, and
provides a framework for the application for and consenting to a storage permit?

There were nineteen specific responses to this question from :BG Group; BP;

CCSA; ConocoPhillips; CO2DeepStore Limited; EDF; English Heritage; E.ON; HSE; INCC/CCW; Law Sor
Grid;Natural England; Oil and Gas UK; Progressive Energy ;RWE; RSPB; SSE

Scottish Power; Shell UK; Statoil

Licence framework

45, All respondents supported the proposal for a framework licence which covers the
development from the appraisal phase though to the post closure period, and

which provides a framework for the application of a storage permit within the meaning of the
Directive.

46. DECC therefore intends to introduce the licence framework on this basis. We are
therefore proceeding with the licensing regulations that accompanied this consultation
incorporating the changes summarised in the response to Q6 of this consultation, together
with other changes that proved necessary on further examination.

Single Operator

47. One respondent believes that the rights and obligations associated with the integrity
and security of a CO2 storage site should be managed as a single entity by a single operator.
The operator would act pursuant to the authority of the licensees under the terms of a joint
operating agreement. This structure would be very similar to that currently used by petroleum
licensees in the UK.

48. DECC envisages that a single entity will be approved under the Licence in the
capacity of operator, within a framework of joint and several liability of all holders of the
licence, as is the arrangement for Petroleum Production Licences. However, liability would
be joint and several on the part of all participants in the Licence, but operational
responsibility would be assigned to a single licence holder.

12



Initial term of the licence (para 65 of the consultation document).

49, There were five responses to this aspect of the consultation with a consensus
suggestion that the period for such an initial term (where no exploration was necessary)
should be one year with the possibility of one or two year extensions when circumstances
demonstrate that this is reasonable.

50. One respondent agreed with the concept of an initial term where appraisal studies are
not required, but noted that it would be difficult to generalise the required duration as this
will depend on the scale of the proposed operations and/or the geological complexity of the
reservoir itself.

51. One respondent expressed concern with the suggestion that in some circumstances
the initial term period can be agreed with DECC and TCE on a case by case basis. They
believed that this would not be sufficiently transparent, and that any extensions agreed must
be fully justified and the reasons for the extension placed on the public register. The process
must be as transparent as possible with clearly defined timescales identified, including the
length of time an operator can keep a storage licence without undertaking any construction
activity.

52. DECC agrees that a one year initial term to allow for the application for the storage
permit may be suitable with the possibility of an extension when this is justified. However
each case will have to be considered on its merits. Licences and agreements for lease will
be issued on the basis that a programme of exploration (where needed) is carried out and
that a storage permit application is submitted within a limited time period. Failure to
achieve these milestones will result in the expiration of the agreement for lease and licence.
The duration of the licence and any extensions will be placed on the public register.

Overlapping developments

53. In addition to the more general issues discussed in paras 18-24 above, one respondent
expressed concern that DECC might seek to define the nature or form of the liability
agreements which are to be in place before an overlapping development was consented.

54, DECC confirms it has no such proposals.

Accidental damage to third party facilities or reservoir

55. Three respondents asked about the situation where one licensee causes damage to
another licensee’s facilities despite both parties acting in accordance with their licence/lease
rights and suggested that guidance be provided on how this should be handled

56. DECC does not intend producing guidance on this matter. In the circumstances
described resolution of any dispute over liability would be a matter for the parties involved to

pursue as matter of civil law.

57. One respondent asked where responsibility will lie for the repair and the purchase of
EU-ETS credits should a third party breach the integrity of a CO, store

13



58. Under the terms of the Directive any release of carbon dioxide is the responsibility of
the permit operator. If the operator considers that any third party has a responsibility in the
matter, it would be for the operator to pursue this as a matter of civil law

Suspension of carbon dioxide injection.

59. Two respondents asked what provisions exist for injection to be suspended for
periods of time.

60. DECC does not envisage any obligation within the licence or permit to maintain any
minimum rate or pattern of injection over time.

Completion of decommissioning

61. One respondent suggested that it should not be necessary for all the decommissioning
activities to have been completed before the handover of a storage site can be effected.

62. The Directive requires that all injection facilities are removed and the site sealed
before transfer of responsibility to the State. Insofar as other facilities may be required for
the ongoing monitoring of the storage site once transfer of responsibility has taken place, this
should be addressed in the post-closure plan.

Third party access

63. Three respondents said clarity is needed regarding any anticipated regulated or
negotiated

third-party access requirements, particularly for storage sites and asked how will risks and
liabilities be apportioned in the event of multiple parties using the same reservoir

64. One respondent said in relation to third party access that unlike the transportation of
oil or gas in offshore pipelines, the profile of which will generally decline with time and thus
open up spare capacity for additional sources to utilise, the profile of CO, supply from power
stations and most other large industrial sources is expected to be steady over many years. In
any event, the storage capacity in any given reservoir will be finite. By comparison there is
therefore likely to be much less spare capacity available for third-party users. Obligations to
provide access must recognise this or risk eroding primary capacity rights and undermining
the power generation or other industrial processed served by this and the incentive to invest
to by generators/infrastructure owners.

65. They believe that negotiated rather than regulated access will provide far stronger
signals and greater incentive for infrastructure owners / developers to efficiently use existing
capacity and to expand capacity where it is economic to do so.

66. The sanctity of long-term capacity contracts has been subject to considerable pressure
from various quarters over the last few years, but they view these as a fundamental risk
management tool for underwriting the substantial costs and risks involved in infrastructure
development. Further, the failure by power stations and other sources to secure long-term
certainty of access to pipeline and storage capacity risks leaving them exposed to either
paying emissions allowances for the CO, that cannot be evacuated or otherwise
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compromising the power generation or other industrial activity from which the CO,
emissions result.

67. One respondent encouraged DECC to ensure that such third-party access proposals
commence from a “clean slate’; are carefully considered; easily understood; unambiguous
and internally consistent. In addition, any such scheme should be carefully designed and
implemented in order to; avoid the process becoming excessively lengthy or unwieldy;
prevent unduly onerous conditions; and provide a reasonable degree of certainty in the
outcome of the process. In any event, they strongly believe that the development of third-
party access 